




















likely would have filed a motion for protective order and designated that draft and other 

documents as confidential. It had not yet taken such action because discovery was stayed 

pending resolution of PSNH's motion to dismiss. 

2. The FairPoint Contract 

25. PSNH argues the entire FairPoint Contract is relevant because "it may be that 

Plaintiffs' default was a breach of that agreement or that there are terms that permitted Fair Point 

to back out of the Agreement for reasons unrelated to the meter reading or the deletion of the 

EDis." Motion to Compel at 5. This is incorrect. 

26. First, the Complaint recites the essential terms of the Fair Point Contract and 

sufficiently alleges the nature of the transaction to support PNE and Resident Power's claims. 

Complaint iii! 50-51. The existence of the Contract is not at issue in this proceeding and was 

never at issue in Superior Court. 

27. Second, PSNH's assertions concerning what the Contract may or may not have 

contained are not included in the Complaint and, at most, raise factual disputes that cannot be 

resolved on a motion to dismiss and, thus, at this juncture by the Commission. They must be 

disregarded, and the Commission must take as true the allegations in the Complaint concerning 

the FairPoint Contract. Gordonville Corp.NV v. LRJ-A Ltd. P'ship, 151 N.H. 371, 377 (2004). 

Accordingly, PSNH's attempt to connect provisions it blindly speculates may be included in an 

unredacted copy of the FairPoint Contract to the issues before the Commission fails to 

demonstrate the relevance of the document and should be rejected. 

D. PSNH Will Suffer No Harm if its Motion is Denied 

28. PSNH claims its inability to obtain this confidential information means PNE and 

Resident Power get to "su[ e] PSNH for its actions while preventing PSNH from having access to 
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public records of this Commission that may undermine their position. Fairness requires 

otherwise." Motion to Compel at 6 (emphasis added). This is inaccurate, and hardly "unfair." 

The records that PSNH is seeking are not "public records"; they are records that are confidential. 

29. First, PSNH neglected to request this information in the Superior Court before it 

filed its motion to dismiss or within the three-month period during which that motion was 

pending, briefed, and heard. PSNH's motion and supporting memorandum collectively totaled 

46 pages; it attached two appendices and 20 exhibits totaling an additional 149 pages (including 

many "official records" it alleged may be judicially noticed); and its reply memorandum and 

accompanying exhibits totaled another 36 pages. Not once, in any of those filings, did PSNH 

request the release of the confidential information it seeks here or file a motion to compel. Nor, 

in the years since this information was made confidential, did PSNH file a motion with the 

Commission under Puc 203.08(k) requesting its release. Nothing has changed since the Superior 

Court proceeding last year - other than PSNH' s sudden, 11th-hour realization that it wants this 

information. 

30. Second, the only "unfairness" PSNH claims is that it "was never provided with 

access to the confidential documents." Mot~on to Compel at 2. Puc 203.08, however, provided 

PNE and Resident Power with the authority to move for and obtain protective orders providing 

for confidential treatment of information that deserved that protection. Nothing in that rule 

provides that, once a docket is closed, the confidential protection disappears; rather, Puc 

203.08(h) states, without limitation, that the information "shall not be subject to public 

disclosure." In short, PSNH is complaining about a valid process that may be invoked by parties 

before the Commission to protect confidential information. This is hardly "unfair." 
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31. Third, the denial of PSNH' s Motion to Compel would not hamstring it or place it 

at a disadvantage. Rather, the traditional process for addressing and resolving a motion to 

dismiss would be preserved. As noted above, in this procedural posture, "the 'threshold inquiry 

involves testing the facts alleged in the pleadings against the applicable law."' Order 25,881 at 

2-3 (quoting Dismissal Order at 5). PSNH cites no authority stating that this inquiry also 

involves testing facts speculated by one party or facts legally protected from disclosure, and, 

thus, requires the production of this information. If PSNH is denied the information it seeks, it 

will merely proceed under the same standard that applied in the Superior Court, and that the 

Commission has articulated here. 

E. If Commission Grants PSNH's Request and Allows it to Supplement its Briefing, 
PNE and Resident Should Be Permitted to Conduct Discovery and Supplement 
Their Briefing 

32. PSNH requests that, "[i]n the event that the Commission rules on [its Motion to 

Compel], at a later date, ... it be permitted to file a supplemental memo to address only the 

information in those documents." Motion to Compel at 7. If PSNH's request is granted and it is 

permitted to obtain the discovery it seeks, and it is permitted to supplement its briefing, PNE and 

Resident Power respectfully request that they, too, be allowed to conduct discovery, to file a 

supplemental memo, and to respond to PSNH's supplemental briefing. 

WHEREFORE, PNE and Resident Power respectfully request that the Commission: 

A. Deny PSNH's Motion to Compel; 

B. In the alternative, if the Commission grants PSNH's Motion in any part and 

allows PSNH to supplement its briefing, allow PNE and Resident Power to 

conduct discovery, file a supplemental memo, and respond to PSNH's 

supplemental memo; and 

C. Grant other relief that may be just and equitable. 
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Dated: May 6, 2016 
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Respectfully submitted, 

PNE ENERGY SUPPLY, LLC 

and 

RESIDENT POWER NATURAL GAS 
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